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 We have been asked for our opinion on the legality of a proposed 
Connecticut statute prohibiting employers from coercing employees by 
means of threats of physical or economic harm into hearing speeches 
concerning personal matters such as politics, religion or union support.  For 
the following reasons, we believe such a statute would withstand any legal 
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A.   The First Amendment Does Not Protect the Right to Force One's A.   The First Amendment Does Not Protect the Right to Force One's 

Speech on Another
  
 A "right to be let alone" is generally recognized in the law:  "no one 
has the right to press even 'good' ideas on an unwilling recipient.  That we 
are often 'captives' outside the sanctuary of the home and subject to 
objectionable speech and other sound does not mean we must be captives 
everywhere."  Rowan v. Post Office Dept., 397 U.S. 728 (1970)(holding 
First Amendment  does not bar prohibition on mailings to persons who 
object to being on list).  
 
 In Frisby v. Schultz, 487 U.S. 474 (1988), the U.S. Supreme Court 
found no First Amendment violation in a local ordinance which prohibited 
picketing outside someone's home – again, because such activity as a 
practical matter makes it hard for the target to avoid the speech.  Employer 
activity which is in many ways more coercive – forcing employees under 
threat of discharge to hear anti-union speech – can similarly be barred by 
statute.  
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 The National Labor Relations Board noted why a ban on captive 
audience meetings does not violate the First Amendment: 
 

The Board has long recognized that 'the rights 
guaranteed to employees by the Act include the full 
freedom to receive aid, advice, and information from 
others concerning those rights and their enjoyment.' 
[cite] Such freedom is meaningless, however, unless 
the employees are also free to determine whether or 
not to receive such aid, advice, and information.  To 
force employees to receive such aid, advice and 
information impairs that freedom; it is calculated to, 
and does interfere with the selection of a representative 
of the employees' choice.  And this is so, wholly apart 
from the fact that the speech itself may be privileged 
under the Constitution.  

 
The compulsory audience was not, as the record 
shows, the only avenue available to the respondent for 
conveying to its employees its opinion on 
self-organization.  It was not an inseparable part of the 
speech [cite], any more than might be the act of a 
speaker in holding physically the person whom he 
addresses in order to assure his attention.  The law may 
and does prevent such a use of force without denying 
the right to speak.  Similarly we must perform our 
function of protecting employees against that use of the 
employer's economic power which is inherent in his 
ability to control their action during working hours.  
Such use of his power is an independent circumstance 
the nature and effect of which are to be independently 
appraised.  We conclude therefore that the respondent 
exercised its superior economic power in coercing its 
employees to listen to speeches relating to their 
organizational activities, and thereby independently 
violated Section 8(1) of the Act.  

 
Clark Bros. Co., Inc., 70 NLRB 80, 18 LRRM 1360, 
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1361 (1946), enf'd, 163 F.2d 373, 20 LRRM 2436 (CA 
2 1947).1

 
The Clark Bros. opinion soundly notes the right of free speech does not give 
one the right to force others to listen to that speech.  See also EEOC v. 
Townley Mfg. 859 F.2d 610 (CA9 1988) (rejecting employer's free speech 
defense to Title VII violation in not allowing employees to opt out of 
company-sponsored religious services).2

                                                 
1Shortly after Clark Bros was decided, Congress enacted section 8(c) of 

the Act as part of the Taft-Hartley amendments, for the sole purpose of 
prohibiting the Board from prosecuting captive audience speeches — which 
would have been unnecessary had the Constitution barred the Board’s previous 
prosecutions. Babcock & Wilcox, Inc., 77 NLRB No. 96, 22 LRRM 1057, 1058 
(1948).  Section 8(c) provides:  "The expressing of any views, argument, or 
opinion, or the dissemination thereof, whether in written, printed, graphic or 
visional form, shall not constitute or be evidence of an unfair labor practice under 
any of the provisions of this Act, if such expression contains no threat of reprisal 
or force or promise of benefit."  29 USC 158(c).    

2 The First Amendment right to make sexist and racist remarks has been 
held properly regulated because of the "captive audience" problem.  In Aguilar v. 
Avis Rent A Car, 21 Cal.4th 121, 87 Cal.Rptr.2d 132, 980 P.2d 846 (1999), a 
plurality upheld an injunction against an employer's use of racial epithets against 
challenges under both the First Amendment and California Constitution.  Even 
the dissenting Justices agreed that such speech was actionable for damages, 
instead merely questioning the availability of injunction.  Concurring Justice 
Werdegar explained the constitutional propriety of protecting employees from 
employer speech under the U.S. Supreme Court's captive audience cases:  "The 
Constitution does not require plaintiffs to sacrifice their employment to avoid a 
racially clamorous work environment any more than the doctor in Frisby, supra, 
487 U.S. 474 was required to move from his home, the students in Bethel School, 
supra, 478 U.S. 675 were required to leave school, or the passengers in Lehman v. 
City of Shaker Heights, supra, were required to walk home.  People need not 
engage in heroic efforts before we will conclude they have sufficiently averted 
their eyes and plugged their ears.  People need to work:  expecting them to walk 
past someone handing out leaflets on the sidewalk without accepting and reading 
the flyer is not the same as requiring them to walk off the job to avoid unwanted 
speech." 
 
See also, Robinson v. Jacksonville Shipyards, 760 F.Supp. 1486, 1535-37. 
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B. There Is No NLRA Preemption Problem Here
 
 The National Labor Relations Act preempts local laws which govern 
activities "arguably protected or prohibited by the NLRA" and which do not 
"touch[] upon interests so deeply rooted in local feeling and responsibility 
that, in the absence of compelling Congressional direction, it could not be 
inferred that Congress intended to deprive the state of the power to act".  
San Diego Building Trades v. Garmon, 359 U.S. 236, 239 (1959).  As noted 
above, the NLRA no longer prohibits employers from giving captive 
audience speeches.  However, neither does the Act give the employer a 
protected right to hold captive audience speeches:  it simply says the NLRB 
may not pursue such conduct as an unfair labor practice.  Captive audience 
speech thus falls into the category of conduct neither protected nor 
prohibited by the NLRA.  
 
 Even were a captive audience speech arguably protected or 
prohibited, it is well-established that protection of citizens against physical 
or mental coercion is so deeply rooted a local concern that cities and states 
may act.  Garmon, supra.  The proposed statute is similar to legal bans on 
false imprisonment.  Courts have repeatedly held false imprisonment claims 
arising out of labor disputes are not preempted by the NLRA.  See, e.g., 
Morris v. UPS, 521 NYS2d 591, 592 (N.Y.A.D. 1987); Tumbarella v. The 
Kroger Company, 271 NW2d 284, 289 (Mich. App. 1978).  To the extent 
the statute recognizes economic realities and thus also protects against 
economic coercion, it is similar to laws protecting employee privacy in the 
workplace.  Employee privacy claims have repeatedly been held not 
preempted by the NLRA.  Keehr v. Consol. Freightways, 825 F.2d 133, 137 
(CA 7 1987); Bimler v. Stop & Shop, 965 F.Supp. 292, 299 (D.Conn. 
1997).   See also Cramer v. Consolidated Freightways, 255 F.3d 683 (CA9 
2001)(en banc)(no LMRA section 301 preemption of employee privacy 
claims). 
 

                                                                                                                                     
(M.D.Fl. 1991); Berman v. Wash Times 129 LC(CCH) ¶57, 835 (D.D.C. 1994). 
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C.  There Is No Preemption By The LMRDA Here
 
 The Labor-Management Reporting & Disclosure Act (LMRDA) 
does not have any provision which conflicts with the proposed statute.  The 
only tangential relationship is that LMRDA requires an employer to report 
to the Labor Department when it pays someone to try to persuade 
employees about unionization.  29 USC §433.  That does not create any 
immunity from further local restrictions, as section 603(b) of the LMRDA 
provides:  "nor shall anything in said titles [Titles I-V of the LMRDA] 
(except section 505)3 be construed to confer any rights, privileges, 
immunities, or defenses upon employers . . . ."  29 USC §523(b).  
 
D.  Conclusion
 
 For the above reasons, it is our opinion that the proposed ban on 
captive audience speeches would be upheld against legal attack. 
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3 Section 505, 29 USC §186, is unrelated to employer captive audience 

speeches: it is the statute prohibiting union officials from seeking payoffs from 
employers. 


